
HS/S5/16/8/A

 
HEALTH AND SPORT COMMITTEE

 
AGENDA

 
8th Meeting, 2016 (Session 5)

 
Tuesday 25 October 2016

 
The Committee will meet at 10.00 am in the James Clerk Maxwell Room (CR4).
 
1. Subordinate legislation: The  Committee  will  take  evidence  on  the  Smoking

Prohibition  (Children  in  Motor  Vehicles)  (Scotland)  Act  2016  (Fixed  Penalty
Notices) Regulations 2016 [draft] from—

 
Shona Robison, Cabinet Secretary for Health and Sport, Fraser Morris,
Team Leader, Health Improvement: Tobacco Control Policy, and Johanna
Irvine, Principle Legal Officer, Scottish Government.
 

2. Subordinate legislation: Cabinet  Secretary  for  Health  and  Sport  to
move—S5M-01593—That  the  Health  and  Sport  Committee  recommends  that
the Smoking Prohibition (Children in Motor Vehicles) (Scotland) Act 2016 (Fixed
Penalty Notice) Regulations 2016 [draft] be approved.

 
3. Health and Social Care Integration budgets: The  Committee  will  take

evidence from—
 

Shona Robison, Cabinet Secretary for Health and Sport, Geoff Huggins,
Director of Health and Social Care Integration, and Christine McLaughlin,
Director of Health Finance, Scottish Government.
 

4. Public petitions: PE1477 The Committee will consider the following petition-
PE1477 by Jamie Rae, on behalf of the Throat Cancer Foundation, on gender
neutral Human Papillomavirus vaccination.

 
5. Health and Social Care Integration Budgets (in private): The Committee will

consider the main themes arising from the oral evidence heard earlier in the
meeting.

 
6. Social and Community Care Workforce (in private): The Committee will

consider its conclusions.
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The papers for this meeting are as follows—
 
Agenda item 1  

Note by the clerk HS/S5/16/8/1

Agenda item 3  

PRIVATE PAPER HS/S5/16/8/2 (P)

Agenda item 4  

PRIVATE PAPER HS/S5/16/8/3 (P)

Agenda item 6  

PRIVATE PAPER HS/S5/16/8/4 (P)
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Health and Sport Committee 
 

 Meeting, 2016 (Session 4), Tuesday 2016 
 

Subordinate legislation 
 

Note by the clerk 
 

Affirmative SSI committee procedure 
 
1. This will be the first affirmative Scottish Statutory Instrument that the Health and 

Sport Committee have considered. Further information on the procedure for 
consideration of affirmative instruments is available at Annexe A. 

 
Purpose 
 
2. This paper invites the Committee to consider the following affirmative instrument: 
 
SMOKING PROHIBITION (CHILDREN IN MOTOR VEHICLES) (SCOTLAND) ACT 

2016 (FIXED PENALTY NOTICES) REGULATIONS 2016 [DRAFT] 
 

Introduction 
 
3. These regulations are made under powers conferred by paragraphs 2 and 11 of 

the schedule to the Smoking Prohibition (Children in Motor Vehicles) (Scotland) 
Act 2016 (1) and all other powers enabling them to do so. 

 
4. The Smoking Prohibition (Children in Motor Vehicles) (Scotland) Act 2016 

received Royal Assent on 21 January 2016.  It was a Members Bill, by Jim Hume 
MSP, which was supported by the Scottish Government and unanimously 
approved by the Scottish Parliament.   

 
5. The 2016 Act aims to protect children from the harmful effects of second-hand 

smoke exposure in a confined place.  It does that by creating a new criminal 
offence committed by an adult (aged 18 or over), where that adult smokes in a 
private motor vehicle in the presence of a child (under 18 years of age), while 
that vehicle is in a public place.  Exemptions are included for private motor 
vehicles which are designed or adapted for use as living accommodation and 
which at the time the smoking occurs is parked and is being used as living 
accommodation. 

 
6. Those committing an offence under the 2016 Act will be liable on summary 

conviction to a fine not exceeding level 3 on the standard scale (currently 
£1,000).  However, Section 2 of the Act provides for an option of a Fixed Penalty 
Notice (FPN) to avoid a report being made to the Procurator Fiscal.   

  
7. Enforcement of the Act can be carried out by the police or authorised officers of 

a local authority. Payment of FPNs will be to the council. 
 

http://www.legislation.gov.uk/sdsi/2016/9780111032732#f00001
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8. Further details on the purpose of the instrument can be found in the explanatory 
note (Annexe B) and an electronic copy of the instrument is available at:  
http://www.legislation.gov.uk/sdsi/2016/9780111032732 

 
Delegated Powers and Law Reform Committee consideration 
 
9. The Delegated Powers and Law Reform Committee considered this instrument 

at its meeting on 20 September 2016 and agreed that it did not need to draw it to 
the attention of the Parliament on any grounds within its remit.  

 
Health and Sport Committee consideration 
 
10. The Health and Sport Committee is required to report to the Parliament on the 

instrument by 3 November 2016. The instrument is subject to affirmative 
procedure (Rule 10.6 of Standing Orders). Aileen Campbell, Minister for Public 
Health and Sport has lodged motion S5M-01593 proposing that the Committee 
recommends approval of the instrument. Shona Robison, Cabinet Secretary for 
Health & Sport has supported the motion. The Cabinet Secretary is due to attend 
the meeting on 25 October to answer any questions on the instrument, and then, 
under a separate agenda item, to speak to and move the motion for approval. It 
is for the Committee to decide whether or not to agree to this motion, and then to 
report to the Parliament. Thereafter, the Parliament will be invited to approve the 
instrument. 

 
Consideration by the previous Health and Sport Committee 
 
11. The Session 4 Health and Sport Committee considered the Smoking Prohibition 

(Children in Motor Vehicles) (Scotland) Bill at Stage 1 and Stage 2. In its Stage 1 
report the Committee noted that it saw the merit in amending the Bill to give local 
authorities a role in enforcing the legislation. An amendment was brought 
forward and agreed at Stage 2 to include local authorities and the Bill now 
provides a role for both them and the police in enforcing the legislation. 

 
12. The Committee will be asked to agree the motion approving the instrument 

and delegate to the Convener authority to approve the report to Parliament 
on the instrument. 

 

http://www.legislation.gov.uk/sdsi/2016/9780111032732
http://www.parliament.scot/S4_HealthandSportCommittee/Reports/HSS042015R11.pdf
http://www.parliament.scot/S4_HealthandSportCommittee/Reports/HSS042015R11.pdf
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ANNEXE A  
Committee procedure for affirmative SSIs 

 
Scottish Statutory Instruments are subject to different levels of scrutiny. The 
parliamentary procedure to which they are subject is provided for in the primary 
legislation.  
 
Affirmative procedure is attached to instruments relating to significant matters and 
provides for a greater level of scrutiny than the other two main procedures. Before an 
affirmative instrument can be made and brought into force it must be approved by the 
Parliament.  
 
The Committee must consider a motion in the name of the relevant Minister, inviting 
the Committee to recommend approval of the instrument to the Parliament. In 
considering the motion the committee is invited to consider the policy merits of the 
instrument as well as reflecting on any recommendations from the Delegation Powers 
and Law Reform Committee. This will involve debating the motion with the relevant 
Minister.  
 
In practice this will mean the Minister (and accompanying officials) explaining what the 
instrument does, how it enacts the policy set out in the Act under which it is made and 
how it is intended to operate in practice.  Members will be able to ask questions of the 
Minister and officials relating to the instrument.   
 
Once all questions have been answered the motion to approve will be debated with 
the Minister moving the motion and responding to the debate (officials cannot 
contribute to this debate).  In practice little is generally said in such debates as all 
matters will have been covered in the preceding question and answer session.  
Exceptionally for contentious instruments members will take the opportunity to debate 
the instrument although this should, in theory, be restricted to the terms of the 
instrument and not to the policy previously agreed by Parliament when passing the 
original Bill. 
 
Whatever the outcome of the debate and any vote (if required) the instrument will 
require to be considered by the full Parliament.  For those instruments that are not 
contentious this will happen as part of decision time on a future date.  When a 
member wishes to oppose an instrument in plenary session they should in the first 
instance discuss the relevant procedure in advance with the clerks in the Chamber 
Office. 
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FLOW CHART ON AFFIRMATIVE INSTRUMENTS 
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ANNEXE B 

 
EXPLANATARY NOTE 

 
SMOKING PROHIBITION (CHILDREN IN MOTOR VEHICLES) (SCOTLAND) ACT 

2016 (FIXED PENALTY NOTICES) REGULATIONS 2016 [DRAFT] 
 
 
These Regulations make provision in relation to the fixed penalty notice regime under 
section 2 of and the schedule to the Smoking Prohibition (Children in Motor Vehicles) 
(Scotland) Act 2016 (“the Act”).  
 

By virtue of paragraph 1 of the schedule to the Act an authorised officer of a local 
authority may issue a fixed penalty notice if they have reason to believe that a person 

is committing, or has committed, an offence under section 1 of the Act (offence of 
smoking in a motor vehicle with children) within the local authority area. These 

regulations prescribe the time after which a fixed penalty notice may not be issued 
(regulation 2) and make provision regarding the application by local authorities of fixed 

penalties paid under the schedule and requirements for account keeping (regulation 
3).  
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